BBB NATIONAL PROGRAMS, INC.
The Direct Selling Self-Regulatory Council

Case Number: 30-2020 — Government Referral — Gano Excel USA, Inc.

COMPANY DESCRIPTION

Gano Excel USA, Inc. (“Gano” or the “Company”) is a direct selling company that
was founded in 2002 and that sells comfort beverages and personal care products. Gano
is a global company with affiliates in more than 65 countries and is headquartered in
Chino, California.

BASIS OF INQUIRY

The Direct Selling Self-Regulatory Council (‘DSSRC”) is a national advertising self-
regulation program administered by BBB National Programs, Inc. This inquiry was
commenced by DSSRC pursuant to its ongoing independent monitoring of advertising
and marketing claims in the direct selling industry.

The representative product and earnings claims that formed the basis of this
inquiry were disseminated by Company salesforce members on various social media
platforms. Those claims are set forth below:

1. Product Performance Claims

e “Help boost your immune systems especially now with this Coronavirus it will
totally help your body to fight this virus...”

e “GanoDerma is a Antiviral, Anti Tumor, also Aides In Blood Pressure, Aides In
Diabetes And So Much more.”

e “10 Foods That Help Boost Your Immunity to Fight COVID-19”

e “Boost your immune system with Cordyceps... Great for reducing stress and
slowing down the aging process, this daily supplement strengthens both body
and mind”

e “Ganoderma Lucidum can help you combat and prevent all these
complications by regulating glucose levels.

In addition, Ganoderma can also help treat for the Corona Virus, when the
Virus enters your body, Ganoderma destroys it because it is an anti viral, anti
bacterial and anti fungal. It does not allow the cells to expand those of the
corona virus.”



e “Boost the immune system, detoxifies the body from toxins and reduces the
risk of hypertension, diabetes and cancer.”

‘ February 24 - Q

Ganoderma capsule is the fruitbody of
Ganoderma lucidum "the top of the superior
herb” 6 species, that boost the immune system,
detoxifies the body from toxins and reduces the
risk of hypertention, diabetes and cancer. Gano-
derma capsule supplementation supports the
general well being and nurtures the body's
natural defenses.

Excellium capsule us the mycelium of Ganoderma
lucidum which contains a spectrum of
ingredients such as vitamins, minerals and
enzymes. Excellium capsule increases resistance
against stress and works as "brain tonic”. Gano
excel is the world’s pioneer in producing and
commercializing mycelium. See Less

o Like &> Share

e Image with Spanish copy stating:
o Ganoderma Lucidem helps with diabetes

e Video: “Gano Excel Testimony Cancer Overcome”

e Image with type stating:
o “BE PART OF THIS BLESSED PRODUCT 30 POWERFUL REASONS
TO CONSUME GANODERMA LUCIDUM
= Cancer, diabetes, migraines, allergies, herpes, asthma, arthritis,
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obesity, gastritis, Alzheimer’s

e Text translated from Burmese
o “Wowww == The most selling product is gano excel's consultation
actors and princesses &>¢ Well.. Let's fight covid ' 19 with gano

e Text translated from Burmese
o “Our Family Doctors ¢ i Let's protect gano and covid's 19



“‘Ganoderma lucidum (Reishi) in cancer treatment. The popular edible
mushroom Ganoderma lucidum (Reishi) has been widely used for the general
promotion of health and longevity in Asian countries.”

‘long term consuming Gano Excel Product will increasing the immune system
to the tip top condition”
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This is my Health report yesterday and today morning, long term consuming Gano Excel Product
will increasing the immune system to the tip top condition, My PSA and CEA report is the best
prove of the testimony. Thank You Gano Excel.
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“The little girl have edema disease whole body after consuming Gano
Schkolade and Excellium the swollen reduce and back to normal.”

Youtube video titled “I| HAVE THE BEST SOLUTION FOR CORONA VIRUS”
o Caption stating:
» “HEALTHY IMMUNE SYSTEM WINS IN A TIME WHEN A
VIRUS IS SPREADING OUT OF CONTROL HEALTHY DIET
INCLUDES SUPER FOODS SUCH AS REISHI MUSHROOM
A.K.A. ‘GANODERMA”
o Video transcript stating:
= [35:56] “You can look it up, Ganoderma and coronavirus. Don’t
take my word for it, go to the doctor’s website. See what they



talking about with Ganoderma and what it does to the
coronavirus. It don’t have a chance. | need somebody sketching
me a picture of what coronavirus looks like after Ganoderma
done did what it do to it and that is eradicate it. It can’t live, it
cannot.”

2. Earnings Claims

¢ Video entitled “WHO NEEDS SOME FREE MONEY”

o ‘“Let’'s Help People All Over The U.S. abroad Earn And Become Healthier... If
You Know 2 people Who Loves Coffee and Tea Or Know Someone Who
Wants To Make An extra $500-$50,000 a Month”

e “Are you ready to own your Own Business?? Do you want to make $1000.00 to
$20,000.00 extra a month passive income?”
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The Coronavirus has obviously changed everything and the World Will Never Be The Samel!! We
need to change the way we think in terms of Dependable Income and Stability for our Family!l!
Many people have lost their only source of income and are now forced to live off unemployment,
making it extremely difficult to make ends meet, feed their family, pay their rent & utilities or
other bills!!! I don't know about you but | can't afford to take losses like this!! Can you?? If nof,
you need to jump on this opportunity right now while the getting is goad!!! Have you ever
considered becoming an Entrepreneur?? It's easier than you think! Check out this exciting
unlimited money making opportunity by clicking on my wehsite below!! Trust Me, You Don't Want
To Miss Out!!! i @ @ i

Are you ready to own your Own Business?? Do you want to make $1000.00 to $20,000.00 extra a
month passive income?

US-REP.GANOEXCEL.COM
Gano Excel

e Youtube video titled “I HAVE THE BEST SOLUTION FOR CORONA VIRUS”
stating:

o “If you come in for the $50 special promotion, we're all gonna earn our way to a
trip to Malaysia. “

o “If you need some side income or you tired of your job, you need to tap on that
link and order the $50 Smart Start Pack and order $50 or more of product and
see what | see. See how quick your life change around.”

COMPANY’S POSITION

Gano did not dispute that the claims in the social media posts identified by DSSRC
should not have been disseminated. In its review of the posts, Gano indicated that the



claims were communicated by the Company’s independent contractors, many of whom
were located overseas, and assured DSSRC that the posts would be removed. More
specifically, Gano informed DSSRC that it contacted the independent contractors
responsible for the posts in question and that “most have been taken down.” Gano added
that it drafted termination letters for those salesforce members that did not adhere to the
Company’s request that the claims be taken down.

Gano stated that compliance with Federal Trade Commission (FTC) and Food and
Drug Administration (FDA) rules and regulations rules has always been of paramount
importance to the Company and that when salesforce members enroll as a Gano affiliate,
they agree to abide by the Company’s Policy and Procedures which prohibit any
unauthorized representations regarding the potential income that salesforce members will
earn and the ability of Gano products to treat any specific health-related conditions.

ANALYSIS AND RECOMMENDATIONS

1. Product Performance Claims?

DSSRC determined that the product performance claims that were identified in this
inquiry imply that the use of Gano products can treat or prevent a number of serious
health-related conditions including cancer, diabetes, hypertension, allergies, herpes,
asthma, arthritis, obesity and Alzheimer’s disease. In addition, several of the social media
posts at issue suggest that Gano products are effective to prevent and treat coronavirus.

It is a fundamental principle of advertising law that an advertiser has the burden to
possess a reasonable basis for any substantive claims communicated by its advertising
and that all health-related claims must be supported by competent and reliable scientific
evidence.? In addition, an advertiser has an obligation to support any express or implied
claims that may be reasonably interpreted by consumers.3

Moreover, while the FDA has granted emergency use authorizations for some
medicines to be used for certain patients when hospitalized with COVID-19 disease, at
this time there are no non-medicinal products that have been approved by the FDA to
prevent or treat COVID-19.

DSSRC identified 13 social media posts* made by Company salesforce members
that communicated product performance claims to the attention of Gano. Gano did not
attempt to support the claims and acknowledged that the statements made by salesforce

1 During the pendency of this inquiry, DSSRC identified additional social media posts disseminated by

salesforce members that communicated claims that Gano products can treat specific health-related conditions.
DSSRC alerted the Company of these additional posts shortly after the inquiry was commenced.

2 1983 FTC Policy Statement Regarding Advertising Substantiation

3 See CCA Industries, Inc., (Nutra Nail Green Tea Treatment), Report #4805, NAD/CARU Case Reports
(February 2008), quoting Freeman Beauty Labs (Renewance Anti-Aging Chemical Peel), Report #4543R, NAD/CARU
Case Reports (September 2006).

4 This includes posts that were identified by DSSRC after the inquiry was commenced.




members were not authorized by the Company. Despite the Company’s assurance that
most of the posts identified by DSSRC had been removed, only 5 of the 13 posts have
been disabled. Gano informed DSSRC that several of the posts at issue were
disseminated by Company salesforce members located overseas and that the Company
contacted the salesforce members responsible for the posts and requested this that the
posts be taken down. Notwithstanding this representation and while several of the posts
emanated from overseas, a number of the active posts include US area codes and contact
email addresses and appear to have originated in North America.

When a direct selling company is made aware of improper product (or income)
claims that were made by an individual that was not within its geographical control or who
was an active distributor when such claim was made but that has since become an
inactive distributor of the company, DSSRC acknowledges that the direct selling company
may not be able to require such salesforce members to remove a social media post. In
that instance, DSSRC nonetheless recommends that the direct selling company make a
bona fide good faith effort to have the improper claim removed. Here, despite several
requests by DSSRC, Gano did not provide information indicating if the salesforce
members responsible for the posts were active or inactive sales members and did not
provide copies of take-down requests and/or termination letters to such salesforce
members as a demonstration of the Company’s due diligence and good faith efforts to
address DSSRC'’s concerns and remove the problematic claims from circulation.

In addition, in pastinquiries DSSRC recommended that if the social media platform
where the subject post was made provides a mechanism for reporting trademark or
copyright violations, the direct selling company should promptly utilize such mechanism
and seek removal of the subject claims and posts if appropriate. If the subject claim that
came to the attention of the direct selling company occurred on a website or platform
without a reporting mechanism, DSSRC has recommended that in addition to contacting
the former salesforce member in writing as described above, the Company contact the
website or platform in writing and request removal of the subject claim or post.®

Here, despite the Company’s representation that it contacted its salesforce
members asking that the improper posts be removed, DSSRC did not receive written
confirmation of such requests and, as such, could not confirm the Company’s due
diligence and good faith efforts to address DSSRC’s concerns.

In conclusion, based upon the aggressive and unsupported health-related claims
communicated in the social media posts at issue, DSSRC recommends that Gano take
all necessary steps to contact the salesforce members who disseminated the posts and
request that they be removed. Further, should the Company be unable to contact these
salesforce members, it is incumbent on Gano to demonstrate to DSSRC (e.g., through
the production of written communications) that it has exercised the necessary due
diligence and good faith efforts to contact the salesforce members responsible for the
posts and request that they be taken down or, alternatively, contact the social media

5 See Young Living Essential Qils, LLC, DSSRC Case No. 3-2020




platform in question to report any intellectual property violations and request removal of
the claims.

2. Earnings Claims

The subject inquiry included four social media posts that communicated
unqualified earning claims which referenced either replacement income, free money or
potential income of up to $20,000 and $50,000 a month.® As of the date of this decision,
all four of the posts are remain active. Gano did not attempt to support the truth and
accuracy of any of the posts and indicated to DSSRC that it was in the process of
contacting the salesforce members who disseminated these posts to request that they be
removed. Notwithstanding this representation, all of the posts remain active.

DSSRC discourages the use of any claims communicating that direct selling
company salesforce members can earn any amount of money beyond modest or
supplemental income. In addition, according to DSSRC Guidance on Earnings Claims for
the Direct Selling Industry, it is misleading for a direct selling company and/or its
salesforce members to make any earnings claims unless the direct selling company
and/or its salesforce members have a reasonable basis for its claim at the time the
claim is made and have documentation that substantiates the claim at the time the
claim is made.’

Here, Gano conceded that the amount of income promised in the social media
posts disseminated by Company salesforce members was excessive and not
representative of the amount of earnings that could be typically expected by potential
Gano salesforce members. As such, DSSRC remains extremely concerned that the
posts at issue remain active and readily accessible by consumers. As explained in the
above section addressing Gano’s product performance claims, it is incumbent on the
Company that it demonstrate that it has made a good faith effort to contact the
salesforce members responsible for the posts to have them taken down. As also noted
by DSSRC in the above section of this decision, the mere statement that the Company
has attempted to contact the salesforce member responsible for the claims and asked
that the post be removed, by itself, does not demonstrate the good faith effort
necessitated to enforce strict compliance oversight over egregious unsupported
earnings claims such as the ones now before DSSRC.

As such, DSSRC recommends that Gano either have the social media posts
making the unsupported earnings claims immediately removed or that it demonstrate to
DSSRC that it has used its best efforts to contact the salesforce members responsible for
the posts and demand that they be taken down and, if necessary, contact the platform on

6 During the pendency of the inquiry, DSSRC identified an additional social media post claiming that
salesforce members can make between $500-$50,000 a month.
7 https://tinyurl.com/y7vsj7oc



https://tinyurl.com/y7vsj7oc

which the claims were made to report any trademark or copyright violations and otherwise
request removal of the claims.

CONCLUSION

DSSRC recognized that Gano removed five of the 17 posts that DSSRC brought
to the Company’s attention during this inquiry. Notwithstanding, in light of the egregious
and unsupported product performance and earnings claims that continue to proliferate on
social media, DSSRC recommends that Gano take all necessary steps to contact the
salesforce members who disseminated the posts and request that they be removed.
Further, should the Company be unable to contact these salesforce members, it should
demonstrate to DSSRC that it has exercised the necessary due diligence and good faith
efforts to contact the salesforce members responsible for the posts and request that they
be taken down and, if not, to contact the platform on which the claims were disseminated
as described above in the Analysis and Recommendation section of this decision.
DSSRC will continue to monitor the status of the posts and initiate a compliance inquiry
should it be determined that the Company failed to demonstrate that it has made a bona-
fide, good faith effort to address DSSRC’s concerns.

COMPANY STATEMENT



